A BRIEF GUIDE TO INTESTACY
What happens to an estate when the deceased dies without a Will?

Many people do not realise the implications of not having a Will.  When an individual dies without a valid Will, their estate will pass under the intestacy rules.  These are a fixed set of rules which determine who will inherit the assets of the deceased; they also set out a particular order of priority.  Whether someone will inherit depends on their relationship with the deceased, whether closer family members are still living and the value of the deceased’s estate.

Very often, individuals think they do not need a Will as their spouse will just inherit all of their assets.  However, if an individual dies intestate their surviving spouse will not necessarily inherit all of their estate.  The surviving spouse would only receive all of the assets if the individual died without leaving any children, parents, siblings, nephews or nieces (or their children).  If any of those family members survive the deceased then the following rules would be applied.

Surviving spouse and children  

Spouse entitled to:

· Personal chattels (eg jewellery and cars)

· The first £250,000 of the estate

· Life interest in half of the remainder of the estate

Children entitled to:

· Half of the remainder of the estate in equal shares

· The remaining half of the estate when the surviving spouse dies, in equal shares

If there are children but no surviving spouse the children would be entitled to the whole of the estate in equal shares.  The children would inherit the assets absolutely on attaining age 18.

Surviving spouse and parent(s)

Spouse entitled to:

· Personal chattels

· The first £450,000

· Half of the remainder of the estate absolutely

Parent(s) entitled to:

· The remaining half of the estate in equal shares absolutely

If there is a surviving spouse, no children, no parents of the deceased but siblings then the above rules would be applied with the siblings being entitled to half of the estate absolutely.

No surviving spouse and no surviving children
The estate would pass in the following order of priority:
· grandchildren (or remoter issue)

· parents

· brothers and sisters (and children of any who have died)

· grandparents

· aunts and uncles (and children of any who have died)

· The Crown

Other considerations

Only individuals married at the date of death qualify as spouses who will inherit under the intestacy rules.  In the event of divorce, until the point that the decree nisi becomes absolute, the surviving spouse will still automatically be entitled under the intestacy rules.  Unmarried individuals who are cohabiting will not benefit from the estate of their deceased’s partner under the intestacy rules and this also applies to step-children.

An intestate estate may pay more Inheritance Tax than would otherwise have been the case if the deceased had made a valid Will.  In the case of a married couple, it is common practice for each spouse to pass assets equal to the nil rate band at death to taxable persons (ie children) and to leave the remainder of the estate to the surviving spouse.  By doing this no Inheritance Tax liability arises on the death of the first spouse as the spouse exemption would be available. 

Clearly, one big issue under the intestacy rules is that parents can inherit the assets of the estate, ultimately passing up a generation, which can simply add to the parents’ own Inheritance Tax liability.

Summary 
Making a Will ensures that an individual’s estate is distributed in line with their wishes.  It is also a step in protecting wealth from Inheritance Tax in the most efficient manner.  Regular review of Wills are recommended to ensure that they are up to date and take into account events which have occurred or assets that have been acquired since the most recent Will was drafted.
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